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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  85 
(EN  FRL  1718-4] 

Tampering  Enforcement  Regulations 

aoency:  Environmental  Protection 
Agency. 

action:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Environmental  Protection 
Agency  (Agency  or  EPA)  is  considering 
amending  Part  85  of  Title  40  of  the  Code 
of  Federal  Regulations  by  adding  a 
subpart  establishing  tampering 
enforcement  regulations. 

The  Agency  receives  frequent 
inquiries,  particularly  from  various 
segments  of  the  automotive  industry, 
about  the  prohibitions  against 
“tampering”  that  appear  in  Section  203 
(a)(3)  of  the  Clean  Air  Act  The  purpose 
of  this  rulemaking  is  to  clarify  ^A’s 
tampering  enforcement  policy  for 
vehicle  manufacturers,  dealers,  fleet 
operators,  independent  repair  shops, 
consumers,  and  others. 
dates:  EPA  will  consider  comments 
received  on  or  before  March  30, 1981,  in 
developing  a  Notice  of  Proposed 
Rulemaking  or  Interim  Final  Regulations 
or  policy  statement  as  appropriate. 
ADDRESSES:  Comments.  Send  written 
comments  to:  Central  Docket  Section 
(A-130),  U.S.  Environmental  Protection 
Agency,  Attn:  Docket  No.  EN-80-2, 401 
M  Street,  S.W.,  Washington,  D.C.  20460. 

Docket  Copies  of  materials  relevant 
to  this  rulemaking  proceeding  are 
contained  in  Public  Docket  EN-80-2  at 
the  Central  Docket  Section  of  the  U.S. 
Environmental  Protection  Agency,  West 
Tower  Lobby.  Gallery  1,  401  M  Street. 
S.W.,  Washington,  D.C.  The  docket  is 
available  for  review  between  the  hours 
of  8:00  a.m.  and  4:00  p.m.  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mrs.  Barbara  Giliberti,  Field  Operations 
and  Support  Division  (EN-397),  U.S, 
Environmental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  D.C.  20460, 
(202)  472-9350. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  203(a)(3)  of  the  Clean  Air  Act 
(Act),  42  U.S.C.  §  7522(a)(3),  prohibits 
“tampering”  with  the  emission  control 
systems  of  motor  vehicles.  The  Section 
reads  as  follows: 

Sec.  203.  (a)  The  following  acts  and  the 
causing  thereof  are  prohibited — 


(3)(A)  for  any  person  to  remove  or  render 
inoperative  any  device  or  element  of  design 
installed  on  or  in  a  motor  vehicle  or  motor 
vehicle  engine  in  compliance  with  regulations 
under  this  title  prior  to  its  sale  and  delivery 
to  the  ultimate  purchaser,  or  for  any 
manufacturer  or  dealer  knowingly  to  remove 
or  render  inoperative  any  such  device  or 
element  of  design  after  such  sale  and  delivery 
to  the  ultimate  purchaser,  or 

(B)  for  any  person  engaged  in  the  business 
of  repairing,  servicing,  selling,  leasing  or 
trading  motor  vehicles  or  motor  vehicle 
engines,  or  who  operates  a  fleet  of  motor 
vehicles,  knowingly  to  remove  or  render 
inoperative  any  device  or  element  of  design 
installed  on  or  in  a  motor  vehicle  or  motor 
vehicle  engine  in  compliance  with  regulations 
under  this  title  following  its  sale  and  delivery 
to  the  ultimate  purchaser. 

Section  205  of  the  Act  provides  for  a 
maximum  civil  penalty  of  $10,000  for 
any  manufacturer,  dealer  or  other 
person  who  violates  paragraph  (3)(A)  of 
Section  203(a)  and  of  $2,500  for  any 
person  who  violates  paragraph  (3)(B)  of 
Section  203(a).  Section  205  further 
provides  that  any  such  violation  shall 
constitute  a  separate  oHense  with 
respect  to  each  motor  vehicle  or  motor 
vehicle  engine.  Section  204  of  the  Act 
provides  for  injunctive  relief  against 
violations  of  Section  203(a). 

EPA's  primary  objective  in  enforcing 
the  tampering  prohibition  is  to  assure 
the  unimpaired  operation  of  motor 
vehicle  emission  controls.  According  to 
EPA  emission  estimates,  motor  vehicles 
account  for  nearly  three-quarters  of  the 
total  carbon  monoxide,  over  one-third  of 
the  hydrocarbons,  and  one-third  of  the 
oxides  of  nitrogen  emitted  to  the 
atmosphere.*  In  urban  areas,  these 
percentages  may  be  higher.  These 
emissions  contribute  to  a  wide  variety 
of  medical  problems,  including  anemia, 
heart  strain,  headaches,  and  lung  and 
eye  irritation.  The  unimpaired  operation 
of  emission  controls  is  necessary  to 
ensure  reductions  in  these  harmful 
emissions. 

A  survey  conducted  by  EPA  in  1979  * 
indicated  that  approximately  18  percent 
of  the  1973-1980  model  year  motor 
vehicle  fleet  had  been  subjected  to 
obvious  tampering,  e.g.,  tampering  with 
the  EGR  system.  An  additional  46.5% 
showed  at  least  one  item  in  the  arguably 
tampered  (potential,  but  not  clear-cut 
tampering)  category,  e.g.,  the  idle  limiter 
cap  was  missing.* The  increased 


'  National  Enforcement  Investigations  Center  and 
Field  Operations  and  Support  Division,  U.S. 
Environemtnal  Protection  Agency,  "Motor  Vehicle 
Tampering  Survey — 1979"  (May  1900). 

*/</.,  at  3. 

'Carburetors  are  set  to  the  proper  fuel-air  mixture 
at  the  factory.  Limiter  caps  are  then  placed  on  the 
idle  mixture  screws  to  prevent  misadiustments. 
Misadjustments  will  usually  cause  a  significant 
increase  in  CO  emissions,  ^richments  producing 


emissions  from  this  portion  of  the  fleet 
have  a  substantial  adverse  impact  on  air 
quality  and,  in  turn,  on  human  health. 

At  present,  the  main  sources  of 
guidance  as  to  the  Agency's 
enforcement  policy  are  statements 
contained  in  letters  responding  to 
particular  concerns  and  in  Mobile 
Source  Enforcement  Memorandum  1A 
(Memo  lA).*  This  memorandum, 
entitled  Interim  Tampering  Enforcement 
Policy,  was  issued  on  June  25, 1974,  prior 
to  the  1977  amendments  to  the  Act. 

Those  amendments  extended  the 
prohibition  on  post-sale  tampering  to 
Include  any  person  engaged  in  the 
business  of  repairing,  servicing,  selling 
leasing  or  trading  motor  vehicles  or 
motor  vehicle  engines  or  who  operates  a 
fleet  of  motor  vehicles. 

The  speciHc  language  of  Memo  1 A 
addresses  only  dealers  and  vehicle  and 
engine  manufacturers.  This  is  because, 
at  the  time  Memo  lA  was  prepared,  the 
post-sale  tampering  prohibition  applied 
only  to  dealers  and  manufacturers.  In 
August  of  1977,  Section  203(a)(3)(B)  was 
added  to  the  Act,  and  that  prohibition 
was  extended  to  include  the  parties 
listed  above.  The  policy  enunciated  in 
Memo  lA  has  been  interpreted  as 
extending  to  these  parties,  and  some  of 
them  have  expressed  concern  with 
EPA’s  interpretation  of  the  prohibition. 

A  substantial  amount  of  concern 
exists  in  the  industry  as  to  what 
constitutes  a  violation  of  the  tampering 
prohibition.  EPA  has  received  numerous 
inquiries  requesting  further 
interpretation  of  the  statute.  In  some 
cases,  the  confusion  over  the  meaning  of 
the  tampering  prohibition  may  have  led 
to  people  refraining  from  acceptable 
activities  because  of  fear  of  being  held 
liable  for  tampering. 

The  Agency  is  considering  the 
development  of  rules  describing  specific 
acts  which,  in  its  view,  constitute 
tampering  in  order  to  provide  more 
guidance  to  those  parties  a^ected  and  to 
encourage  uniform  compliance.  The 
regulations  would  be  intended: 

(1)  To  inform  the  public  of  EPA’s 
present  enforcement  policies;  and 

(2)  To  respond  to  other  concerns  of 
the  public,  such  as  what  types  of  vehicle 
"modifications”  or  “repairs”  are 
tampering  and  to  interpret  further  the 
"causing”  language  of  the  statute. 


greater  than  about  1%  CO  in  the  exhaust  do  not 
provide  enough  oxygen  for  the  correct  oxidizing 
function  of  the  catalyst.  As  a  result,  the  vehicle 
usually  exceeds  EPA  standards.  Because  idle  limiter 
cap  removal  was  so  prevalent  that  to  place  it  in  the 
tampered  category  would  obscure  the  rest  of  the 
data,  vehicles  on  which  limiter  caps  were  missing  or 
disconnected  were  placed  in  the  "arguably 
tampered"  category. 

*A  copy  of  Memo  lA  is  in  Public  Docket  EN-aO-2. 
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II.  Discussion 

Section  203(a)(3)  of  the  Act  does  not 
require  that  a  vehicle  exceed  emission 
standards  in  order  for  a  tampering 
violation  to  occur,  it  simply  prohibits  the 
act  of  removing  or  rendering  inoperative 
any  emission  control  device  or  element 
of  design.  Therefore,  a  tampering 
violation  may  have  been  committed  if  a 
motor  vehicle  emission  control  system  is 
changed  from  its  original  certified 
configuration  by  a  person  subject  to  the 
Section  203(a)(3)  tempering  prohibition. 

It  has  been  suggested  that  EPA  adopt  a 
policy  of  enforcement  only  if  the  act  in 
question  causes  an  increase  in  vehicle 
emissions  or  causes  emissions  to  exceed 
standards.  Such  a  policy  may  require 
performing  the  expensive  and  time- 
cuiisuming  Federal  Test  Procedure  on 
each  vehicle  for  which  tampering  is 
alleged. 

Although  the  Agency  has  interpreted 
S  203(a)(3)  in  Memo  lA  (and  has 
interpreted  Memo  lA  on  a  case-by-case 
basis  in  response  to  inquiries),  some 
members  of  the  industry  have  expressed 
concern  about  the  scope  of  the  provision 
and  EPA’s  enforcement  policy. 

Following  is  a  partial  list  of  the  areas 
about  which  the  public  has  inquired: 

(1)  The  potential  liability  of  a  repair 
facility  which  works  on  a  vehicle  that 
has  been  subjected  to  previous 
tampering: 

(2)  The  potential  liability,  under  the 
“causing"  language,  of  part  suppliers 
who  sell,  but  do  not  install,  parts  the 
installation  of  which  may  involve  the 
removal  or  rendering  inoperative  of  an 
emission  control  device.  An  example  of 
such  a  part  is  a  straight  pipe  which 
could  replace  a  catalytic  converter, 

(3)  The  acts  which  might  be  viewed  as 
completing  an  act  of  tampering  and  the 
potential  liability  associated  with  such 
acts; 

(4)  The  potential  liability,  under  the 
“causing”  language,  of  publishers  or 
distributors  of  emission  control 
“bypass”  manuals; 

(5)  The  potential  liability  of  people 
who  convert  vehicles  to  alternative  fuels 
or  exhaust  systems; 

(6)  The  potential  liability  of 
manufacturers  of  aftermarket 
turbochargers  and  catalytic  converters, 
and  other  add-on  and  replacement  parts; 

(7)  The  policy  of  the  Agency  towards 
add-on  accessories  which  could  cause  a 
vehicle  to  fail  to  meet  standards  but 
which  do  not  involve  physical  removal 
or  adjustment  of  an  emission-related 
component: 

(8)  The  applicability  of  the  tampering 
prohibition  to  “racing  vehicles”; 


(9)  The  policy  of  the  Agency  towards 
replacement  of  parts  on  which  an  act  of 
tampering  has  already  been  completed; 

(10)  The  definition  of  a  fleet  operator, 

(11)  The  potential  liability  of  a  person 
who  converts  a  Califomia-version  car  to 
a  49-State  version,  and  vice  versa:  and 

(12)  The  potential  liability  of  a  person 
who  “engine  switches.” 

This  is  not  an  exclusive  list  of  the 
areas  which  may  be  considered.  The 
Agency  would  like  comments  on  all 
aspects  of  tampering.  EPA  is  particularly 
interested  ip  learning  what  questions  the 
public  has  about  the  tampering 
prohibition  and  about  EPA’s  tampering 
policy  as  expressed  in  Memo  lA,  and  in 
suggestions  about  how  these  concerns 
may  be  reasonably  resolved.  EPA’s 
responses  to  these  questions,  as  well  as 
to  others  which  may  arise,  will  be 
provided  during  the  rulemaking  process. 

The  Federal  prohibition  against 
tampering  does  not  require  the 
promulgation  of  regulations  in  order  to 
become  effective;  Section  203(a)(3)  can 
be  and  is  being  enforced  as  it  stands. 
The  Agency  notes  that  a  considerable 
period  of  time  is  involved  in  a  full 
rulemaking.  For  these  reasons,  and 
because  many  people  in  the  automotive 
industry  have  indicated  a  need  to  know 
how  EPA’s  tampering  enforement  policy 
speciHcally  applies  to  them,  EPA  is 
interested  in  receiving  comments  from 
affected  parties  as  to  whether  the 
Agency  should  issue  interim  final 
regulations  rather  than  proposed  rules. 
The  interim  final  rules  would  take  effect 
upon  publication,  and  the  public  would 
have  60  days  to  comment  on  them,  llie 
rules  would  them  be  modified,  as 
appropriate,  and  republished.  Another 
possibility  is  for  the  Agency  to  prepare  a 
general  statement  concerning  its 
tampering  enforcement  policy  in  lieu  of 
rulemaking. 

Proposed  regulations,  interim  final 
regulations  or  a  general  policy 
statement,  as  appears  appropriate,  will 
be  issued  as  soon  as  practicable  after 
the  end  of  the  comment  period  provided 
by  this  notice. 

This  advance  notice  of  proposed 
rulemaking  is  issued  under  the  authority 
of  Sections  203  and  301  of  the  Clean  Air 
Act.  42  U.S.C.  §§  7522  and  7601. 

Dated:  January  19, 1981. 

Douglas  M.  Costle, 

Administrator. 

|FR  Doc.  81-2915  Kiled  1-20-«l;  8:45  a.m.! 
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